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SCC Data
Global Win | Loss

* Defence Won: 15.9%

* Crown Won: 77.3%
* Defence Won (In Part): 2.3%
* Crown Won (In Part): 4.5%

WON
77%

D WIP
2%

C WIP
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16%
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SCC DATA | Appeals Filed vs. Won

DEFENCE
61%

CROWN
39%

APPELLANT
LOSSES
52%




SCC DATA | Appeals Filed vs. Won

* Defence Wins; * Crown Wins:
* Appellants: 75% * Appellants: 42%

* Respondents: 25% * Respondents: 58%




MBCA Data | By Theme

* 'Thematic breakdown

*  Sample size = 82

Misc. Charter

13% 9% Defences

1%

Evidence
29%

Trial
Post-Trial Procedure
4% 10%
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MBCA Data | Appeals Filed vs. Won

CR;?/WN IN PART N/A
0
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CROWN
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93% 77%




MBCA Data | Appellant Success Rate

* Rate of Success for Appellants:
* Crown won 67% of appeals it filed

* Defence won 12% of appeals it filed




R v Balfour and Young




R v Balfour and Young
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R v Balfour and Young =




Balfour and Young - Analysis

* 3 Major principles implicated:

R

98

N

Constitutional right to timely bail hearing

Section 516(1): cannot remand for more than 3 clear days without consent

Duty of court to ensure accused understand rights under s 516(1) and strictly adhere
to requirements




Analysis (Cont’d)

* Balfour timed out 5 times:

* 3/5—no consent

° 2/5— 3 day rule violated

* Conclusion: Violation of s 11(e) of Charter

* Remedy: Costs and reimbursement of personal expenses ordered




Balfour and Young - Conclusions

- * Precedent set: potential ﬂoodgate 1ssuer

* Exacerbation of the problem by new bail regime?




Section 9 Implications

Section 8 Implications

Section 24(2) implications

Common Law Police Polwers

L

2019 - & Big Year for Social Context in Procedural Charter Rights

R. V. Le, 2079 SCC 34
Fleming v. Ontario, 2019 SCL A4S
R. v. millg, 2079 8CC 22
R. v. Jawvis, 2019 SCG10

R. V. Reeves 2018 SCL S6




RV Le 2019

expands the erant detention test 2009
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Psychological Detention:

“legally required o comply Wwith a direchion
oy demand”

or

"a yeasonable person in subject's shoes
wovld be obligated”

Three non-exhaustive factors go +o
reasonableness test (para 31):

1) The civcumstances reasonably
perceived oy the individual

2) Nature of PO condwet

3) Parhicvlar detainee charactersistics &
CGircumstances




Le: The Timing of the Detention

Gircumstances: private residence

Nature of PO conduct: trespassers, language,
ne, powey dynamic, physical

proximity, Himing, location, presence of

others, fence size, ivvelevance of reputation

of community, duration, aggressive nature

I8 ¥he detention arbitrany under .97

P reasonable suspicion (para. 38)?

Chavacteristics of Accused. (objectively
assessed): yace and. timing, sophns‘hca‘hon
age and. stature

(para 124)
the detention must be avthorized by law;

@)

p, "; %,
’ Hhe manney in Wwhich Hhe detention is carvied
out must be reasonable

(mystery of Colling criteria)
here no avthorization

undey common law oy
under statute

the avthorizing law itself must notbe arbitvany; and,




Sechon 8 Obseyvations:

REP is noymative

leaves open guest in backyard scenarios
context sensrive

Secthion 24(2) Observations:
(1) the seriousness of the Charter -infringing conduct;

(2) the impact of the breach on the Charter -protected interests of the accused; and
(3) society’s interest in the adjudication of the case on its merits.

=

para 142: "Where the first and second

inquiries, faken together, make a styong

case for exclusion, Hhe tHhird inquirny will

seldom if ever+ip the balance in favour of admissibiliy”

para 143: "Hhe officers were not acting in
“good faith” simply becavse they Wwere not
engaged. in yacial profiling"

...}o be excused as a “good faith” (and,
therefore, minoy) infringement of Chavter

Yights, the state must show that the police
“conducted Hhemselves in [a] manney . . .
consistent With Wwhat they subjectively,
reasonably, and non-negligently believe(d]

Yo be the law” (R. v. washington, 200% BGOA 540)




Fleming v. ontario, 2019 SCC A4S
Is there a common law power to arvest for apprehended byeach of peace?

Future Issves:
1 joiliy Hhat poli ve : .
,w‘,mm::w m'::*h:f a::: Yo Ancillary Powers test for common law police powers:
prevent an apprehended breach of the Containg Uharter balancing values (para. 1)
peace (para 10%)
2) possibility of different balancing under
non procedural CLRF rights (para 111) . . . . . .
) o e e e ok el (a9 Threshold: does the power create a prima facie interference with liberhy
ﬁ Step 1: PP Within the general scope of a
statutony or common law police duhy?
Preventative power that is evasive of review (para 33): ie preserving Hhe peace, eventing crime, and. pro ‘ecting life and Yope
"proposing a powey that would enable the PoRisriang i o, "J 'f P ﬂ\'
police to interfere with the liberhy of
someone Who they accept is acting lawfully Step 2: Justifiable exercise of PP:
and Wwho they do not suspect of believe is 1. the importance of the performance of the

aboout to commit any offence.”

duty Yo the public good

2. ‘he necessity of the interference with
individual! liberhy for +he performance of the

duty; and

3. the extent of the interference with
individua! liberhy




Reasonable expectation of Privacy

R. V. mill§, 2019 SCG 22

Lring case
Main issue is step 4 in Rep test
-wuinerbaility of children
-intemet as predatony opportunity
-"aduHs cannot reasonably expect privacy
online With children +hey do not know"
(para 23)
-interesting marhin J dissent- electronic

interception analysis

Threshold §.8 Issue
(1) subject matter;

(2) direct interest in the subject matter;
(3) subjective expectation of privacy; and
(4) was this objectively reasonable, in
fotality of the circumstances

R. V. Jaywis, 2019 SCL10

REP as informing voyeurism
adopts s.8 valves as normative (para 68)
factors:
(1) The location
(2) The nature-observation or recording.
(3) Awareness of observation or consent
(4) The manner of observation or recording
(5) The svbject matter/content of obvs/rec
(6) Any rules, regulations or policies
(7) The relationship
(8) The purpose
(9) The personal attributes of viewee
Coté, Brown and Rowe JJ - only 1, 3,5, 8
are in the Code - other factors in sentencing

R. V. Reeves 2018 SC.GSG
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para 38 "unique and hengh\'ened pmm.c.\'
interests in personal computer data”

para 39 "The joint ownevship of the
computer does not render Reeves'’
subjective expectation of privacy
objectively unreasonable”

para S8 "equal and overlapping privacy
interests” of spouse does not establigh Hhird
parhy congent

moldaver dissent - found an ancillany police
power "Common Law Power to Enter a
Shared Residence o Take a Statement”
para s



Sections 8, 9, 24(2) being contextualized

Normativity, soclal context, vuinerability analyses
For stats & case annotations visit Robsoncrim.com
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Future Challenges: 24(2) balancing, detention standards & objectivity, normativity in REP, CCRF values in actus, ancillary powers




